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§21.9685

(d) Apportionments prohibited. VA will
not apportion educational assistance.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3680)

(e) Accrued benefits. Educational as-
sistance remaining due and unpaid on
the date of the individual’s death is
payable under the provisions of §3.1000
of this chapter.

(Authority: 38 U.S.C. 5121)

§21.9685 Tutorial Assistance.

(a) An individual who is eligible to
receive benefits under 38 U.S.C. chapter
33 may receive additional monetary as-
sistance for tutorial services. VA will
pay the individual this assistance if the
tutorial assistance is necessary for the
eligible individual to complete his or
her program of education successfully,
and the individual—

(1) Is enrolled in and pursuing a post-
secondary program of education at a
rate of pursuit of at least 50 percent at
an institution of higher learning; and

(2) The professor or other person
teaching, leading, or giving the course
certifies that—

(i) Tutorial assistance is essential to
correct a deficiency of the individual in
such course; and

(ii) The course is required as part of,
or is prerequisite or indispensable to
the satisfactory pursuit of, an approved
program of education.

(b) Limits on tutorial assistance. (1) VA
will authorize the cost of tutorial as-
sistance in an amount not to exceed
$100 per month.

(2) The total amount of all tutorial
assistance provided under this section
will not exceed $1,200.

(Authority: 38 U.S.C. 3034(a), 3314, 3323(a),
3492)

(The Office of Management and Budget has
approved the information collection provi-
sions in this section under control number
2900-0171)

§21.9690 Nonduplication of edu-
cational assistance.

(a) Except for receipt of a Mont-
gomery GI Bill-Active Duty kicker
provided under 38 U.S.C. 3015(d) or a
Montgomery GI Bill-Selected Reserve
kicker provided under 10 U.S.C. 16131(),
an eligible individual is barred from re-
ceiving educational assistance under 38

38 CFR Ch. I (7-1-11 Edition)

U.S.C. chapter 33 concurrently with
educational assistance provided
under—

(1) 10 U.S.C. 1606 (Montgomery GI
Bill—Selected Reserve);

(2) 10 U.S.C. 1607 (Reserve Edu-
cational Assistance Program);

(3) 10 U.S.C. 106a (Section 901, Edu-
cational Assistance Test Program);

(4) 38 U.S.C. 30 (Montgomery GI Bill—
Active Duty);

(5) 38 U.S.C. 31 (Vocational Rehabili-
tation and Employment Program);

(6) 38 U.S.C. 32 (Post-Vietnam Era
Veterans’ Educational Assistance);

(7) 38 U.S.C. 35 (Survivors’ and De-
pendents’ Educational Assistance); or

(8) Hostage Relief Act of 1980.

(Authority: 38 U.S.C. 3034(a), 3322, 3323(a),
3681; section 901, Pub. L. 96-342)

(b) An individual who is eligible for
educational assistance under more
than one program listed in paragraph
(a) of this section must specify in writ-
ing which benefit he or she wishes to
receive. The eligible individual may
choose to receive payment under an-
other educational assistance program
at any time, but may not change which
benefit he or she will receive more
than once during a term, quarter, or
semester.

(Authority: 38 U.S.C. 3034(a), 3322, 3323(a),
3681)

(c) Nonduplication—Federal program.
Payment of educational assistance is
prohibited to an otherwise eligible re-
servist—

(1) For a unit course or courses that
are being paid for entirely or partly by
the Armed Forces during any period in
which he or she is on active duty serv-
ice; or

(2) For a unit course or courses that
are being paid for entirely or partly by
the United States under the Govern-
ment Employees’ Training Act.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3681)

§21.9695 Overpayments.

(a) Prevention of overpayments. In ad-
ministering educational assistance
payable under 38 U.S.C. chapter 33, VA
will apply the provisions of §§21.4008
and 21.4009 to eligible individuals and,
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Department of Veterans Affairs
when appropriate, to institutions of
higher learning.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3690(b))

(b) Liability for overpayments. (1) An
overpayment of educational assistance
paid to an eligible individual con-
stitutes a liability of that individual
unless—

(i) The overpayment was waived as
provided in §§1.957 and 1.962 of this
chapter, or

(ii) The overpayment results from an
administrative error or an error in
judgment. See §21.9635(r).

(2) An overpayment of educational
assistance paid to the institution of
higher learning on behalf of an eligible
individual constitutes a liability of the
individual unless the individual never
attended the term, quarter, or semes-
ter certified by the institution of high-
er learning. If the individual never at-
tended the term, quarter, or semester
certified by the institution of higher
learning, the institution must return
to VA all educational assistance re-
ceived under the provisions of 38 U.S.C.
chapter 33 on behalf of the individual
for such term, quarter, or semester.

(3) The amount of the overpayment
of educational assistance paid to the
eligible individual, or paid to the insti-
tution of higher learning on behalf of
the eligible individual, constitutes a li-
ability of the institution of higher
learning if VA determines that the
overpayment is the result of willful or
negligent—

(i) False certification by the institu-
tion of higher learning; or

(ii) Failure to certify excessive ab-
sences from a course, discontinuance of
a course, or interruption of a course by
the eligible individual.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3685)

(iii) In determining whether an over-
payment resulting from the actions
listed in paragraphs (b)(3)(i) and (ii) of
this section should be recovered from
an institution of higher learning, VA
will apply the provisions of §21.4009 (ex-
cept paragraph (a)(1)) to overpayments
of educational assistance under 38
U.S.C. chapter 33.

(4) VA will determine the amount of
an overpayment as follows—

§21.9695

(i) For an individual who does not
complete one or more courses in the
certified period of enrollment for which
he or she received payment, and who
does not substantiate mitigating cir-
cumstances for not completing such
course or courses, VA will establish an
overpayment equal to the amount of
educational assistance paid for the
course or courses not completed during
that certified period of enrollment.

(ii) For an individual who does not
complete one or more courses in the
certified period of enrollment, but who
substantiates mitigating cir-
cumstances for not completing such
course or courses, VA will prorate the
amount of educational assistance to
which he or she is entitled.

(A) VA will determine the prorated
amount of the established charges by
dividing the amount the individual was
paid for the course or courses not com-
pleted by the number of days in the
certified enrollment period, and multi-
plying the result by the number of days
from the beginning date of the enroll-
ment period through the last date of
attendance. The result of this calcula-
tion will equal the amount the indi-
vidual is due. The difference between
the amount of educational assistance
paid and the amount of educational as-
sistance the individual is due for the
course or courses not completed will be
established as an overpayment.

(B) VA will determine the prorated
amount of the monthly housing allow-
ance by determining the amount the
individual was entitled to while en-
rolled and subtracting that amount
from the total amount paid. The dif-
ference between the amount of the
monthly housing allowance paid and
the amount of the monthly housing al-
lowance the individual is due will be
established as an overpayment.

(C) Individuals who have substan-
tiated mitigating circumstances will
not be charged an overpayment for the
lump sum payment for books, supplies,
equipment, and other educational costs
(““book stipend’’).

(Authority: 38 U.S.C. 3034(a), 3323, 3685, 5302)
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